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Abstract 

The LGBTQ+ community in India has been subject to centuries of social and legal 

discrimination, deeply rooted in both colonial and post-colonial frameworks. The imposition 

of Section 377 of the Indian Penal Code during British rule criminalised same-sex relations, 

creating an enduring stigma. However, the landmark judgement in Navtej Singh Johar v. Union 

of India (2018) marked a pivotal moment, decriminalising consensual same-sex acts and paving 

the way for increased recognition of LGBTQ+ rights. Despite this victory, significant legal and 

social challenges remain, including the absence of marriage equality, adoption rights, and 

protections against discrimination. This paper provides a comprehensive examination of the 

evolution of LGBTQ+ rights in India, exploring the intersections of gender, caste, class, and 

religion, while analysing the influence of civil society, judiciary, and popular culture in shaping 

public attitudes. The paper also offers recommendations for future reforms, emphasising the 

importance of inclusive legal frameworks, social justice, and policy changes to ensure equality 

for all. 

 

1. Introduction 

1.1 Defining LGBTQ+ Rights 

LGBTQ+ rights encompass the recognition and protection of individuals based on their sexual 

orientation, gender identity, and gender expression. The rights of the LGBTQ+ community are 

framed within broader human rights principles, such as equality, dignity, and non-

discrimination, which are enshrined in global human rights instruments like the Universal 

Declaration of Human Rights (UDHR) and the Yogyakarta Principles. In India, LGBTQ+ 

individuals have long been marginalised, facing legal discrimination and societal exclusion due 

to the rigid heteronormative and patriarchal structures of society. 

 

1.2 Scope of the Research 

This paper focuses on the evolution of LGBTQ+ rights in India, from pre-colonial fluidity in 
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gender and sexual expression to the restrictive legal frameworks introduced during British rule, 

particularly Section 377. It examines the contributions of the judiciary, civil society, and 

activists in challenging these laws and shifting public attitudes. The paper also highlights key 

contemporary challenges, including the absence of legal recognition for same-sex 

relationships, adoption rights, and anti-discrimination protections. Additionally, the paper 

analyzes the intersectionality of LGBTQ+ issues with caste, class, and religion, and provides a 

comprehensive framework for legal and social reforms to promote inclusivity and justice.1 

 

2. Historical Context of LGBTQ+ Rights in India 

2.1 Pre-Colonial Fluidity in Gender and Sexuality 

Before the British colonisation of India, the subcontinent had a more fluid understanding of 

gender and sexuality compared to the rigid frameworks imposed by Victorian-era morality. 

Ancient Indian texts, religious scriptures, and cultural practices demonstrate that diverse sexual 

behaviours and gender identities were acknowledged and even celebrated in certain contexts. 

The Kama Sutra, written between the 2nd and 4th centuries CE, discusses various forms of 

sexual relationships, including those between people of the same sex. 

 

Similarly, Hindu mythology and epics like the Mahabharata and Ramayana contain numerous 

examples of non-binary gender identities and same-sex relationships. For instance, the story of 

Shikhandi, a transgender warrior in the Mahabharata, and the devotion of the Hijras to Lord 

Rama in the Ramayana reflect the fluidity of gender and the reverence for non-heteronormative 

identities in ancient Indian society. Additionally, the Hijra community, often recognized as a 

third gender, held an esteemed role in certain religious and cultural practices, including 

blessings at weddings and childbirths. 

 

The Mughal period also showed some degree of tolerance towards gender diversity. Certain 

Mughal emperors were known to have male companions, and there are accounts of cross-

dressing and gender non-conformity in the royal courts. However, this more tolerant 

understanding of gender and sexuality was disrupted by British colonisation, which imposed 

heteronormative ideals and criminalised non-normative sexual behaviour.2 

 

                                                      
1 LGBT rights in India, Wikipedia (Apr. 23, 2007), https://en.wikipedia.org/wiki/LGBT_rights_in_India. 
2 (Jan. 27, 2024), https://ijcrt.org/papers/IJCRT2401651.pdf. 
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2.2 The Colonial Imposition of Section 377 

The arrival of the British and the introduction of Victorian legal codes dramatically altered 

India’s understanding of sexuality and gender. In 1861, the British colonial government 

introduced Section 377 of the Indian Penal Code (IPC), which criminalised "carnal intercourse 

against the order of nature." Although originally intended to prohibit bestiality, the law was 

interpreted broadly to criminalize consensual same-sex relations, particularly those between 

men. 

 

Section 377 represented an attempt by the British to impose Christian morality and Victorian 

social norms on Indian society. The law stigmatised LGBTQ+ individuals, forcing many into 

secrecy and contributing to the growing perception of same-sex relationships and non-binary 

identities as "unnatural" or immoral. This legal framework persisted long after India's 

independence in 1947, cementing the marginalisation of LGBTQ+ individuals in both legal 

and social spheres. 

 

Section 377 remained a powerful tool for discrimination and persecution, especially by law 

enforcement authorities. LGBTQ+ individuals, particularly men who have sex with men 

(MSM) and transgender persons, were often subjected to harassment, blackmail, and violence. 

Despite the clear impact on LGBTQ+ communities, legal challenges to Section 377 were rare, 

in part due to the deep stigma associated with homosexuality and the risk of further ostracism. 

 

3. Key Judicial Developments in LGBTQ+ Rights 

3.1 Naz Foundation Case: Pioneering Legal Battle (2001–2009) 

In 2001, the Naz Foundation, a Delhi-based NGO working on HIV/AIDS prevention among 

men who have sex with men (MSM), filed a public interest litigation (PIL) in the Delhi High 

Court challenging the constitutionality of Section 377. The petition argued that Section 377 

violated the fundamental rights to privacy, equality, and dignity guaranteed by the Indian 

Constitution, specifically under Articles 14 (Right to Equality), 15 (Prohibition of 

Discrimination), and 21 (Right to Life and Personal Liberty). 

 

The Naz Foundation’s case was groundbreaking because it linked LGBTQ+ rights to broader 

constitutional principles, particularly the right to privacy and personal liberty. The Delhi High 

Court, in its landmark 2009 judgement, ruled in favour of the petitioners, decriminalising 

consensual same-sex acts between adults in private. The court held that Section 377 was an 
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unjustifiable violation of personal liberty and human dignity and that it disproportionately 

impacted the LGBTQ+ community, who had been historically marginalised. 

 

The judgement was a significant victory for LGBTQ+ rights in India, as it marked the first 

instance in which an Indian court acknowledged the inherent dignity and rights of LGBTQ+ 

individuals. However, the victory was short-lived, as the Supreme Court overturned the 

decision in 2013.3 

 

3.2 Supreme Court Reversal: Suresh Kumar Koushal v. Naz Foundation (2013) 

In a surprising and deeply regressive ruling, the Supreme Court of India overturned the Delhi 

High Court’s judgement in 2013 in the case of Suresh Kumar Koushal v. Naz Foundation. The 

Supreme Court held that Section 377 did not violate the Indian Constitution and that the 

LGBTQ+ population represented a "minuscule fraction" of the population, whose rights could 

not determine the constitutionality of the law. 

 

The judgement drew widespread criticism from legal scholars, human rights organisations, and 

LGBTQ+ activists, who saw it as a major setback for the LGBTQ+ rights movement in India. 

The court’s dismissal of the rights of a "minuscule" community was seen as particularly 

damaging, as it ignored the broader principles of human rights and equality that are meant to 

protect all citizens, regardless of their numbers. 

 

The Koushal judgement sparked outrage across the country, with protests, public campaigns, 

and legal challenges emerging in response. The backlash against the ruling played a critical 

role in galvanising the LGBTQ+ rights movement in India, leading to the filing of new petitions 

and a renewed focus on decriminalisation. 

 

.3 Landmark Decriminalization: Navtej Singh Johar v. Union of India (2018) 

In 2016, a group of LGBTQ+ individuals, including prominent figures such as dancer Navtej 

Singh Johar and journalist Sunil Mehra, filed a petition challenging the constitutionality of 

Section 377. In 2018, the Supreme Court of India delivered a historic judgement in Navtej 

Singh Johar v. Union of India, striking down Section 377 and decriminalising consensual same-

sex relations between adults. 

                                                      
3 LGBTQ Rights in India, (Mar. 3, 2023), https://www.upscprep.com/lgbtq-rights-in-india/. 
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The judgement was celebrated as a watershed moment for LGBTQ+ rights in India. The court 

unanimously held that Section 377 was unconstitutional, as it violated the rights to equality 

(Article 14), non-discrimination (Article 15), and privacy (Article 21) of the Indian 

Constitution. The court ruled that sexual orientation was an inherent aspect of identity and that 

any discrimination on the basis of sexual orientation would be unconstitutional. 

 

The bench, led by Chief Justice Dipak Misra, delivered a strongly worded verdict, emphasising 

that "the law must be an equaliser of differences, not an instrument to oppress them." Justice 

D.Y. Chandrachud, in a separate opinion, stated that the state has no right to interfere in the 

private lives of individuals, affirming the right to privacy and autonomy in matters of sexual 

orientation. Justice Indu Malhotra, in her concurring opinion, poignantly remarked that "history 

owes an apology" to the LGBTQ+ community for the long years of discrimination and injustice 

they had suffered. 

 

3.4 Transgender Rights: National Legal Services Authority v. Union of India (2014) 

In addition to the decriminalisation of homosexuality, the recognition of transgender rights has 

been another significant legal development in India. In the 2014 case of National Legal 

Services Authority v. Union of India (NALSA), the Supreme Court ruled that transgender 

individuals had the right to self-identify their gender and that the state must recognize this 

gender identity. 

 

The NALSA judgement was a landmark victory for transgender rights, as it recognized the 

rights of transgender persons to be treated with dignity and respect. The court held that 

transgender individuals are entitled to the same constitutional protections as all citizens, 

including the right to equality, non-discrimination, and personal liberty. The judgement also 

mandated that the government take affirmative action to improve the social and economic 

conditions of transgender individuals, who had been historically marginalised and 

discriminated against. 

 

In response to the NALSA judgement, the government introduced the Transgender Persons 

(Protection of Rights) Act in 2019. While the Act aimed to protect the rights of transgender 

persons, it has been criticised for requiring medical certification for gender identity recognition 

and for not fully addressing the social and economic challenges faced by the transgender 
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community.4 

 

4. The Role of Civil Society and Activism 

4.1 LGBTQ+ Activism and Grassroots Movements 

The LGBTQ+ rights movement in India has been driven largely by grassroots activism, 

particularly by organisations such as the Naz Foundation, Humsafar Trust, and Sangama. These 

organisations have played a critical role in advocating for the decriminalisation of 

homosexuality, raising awareness about HIV/AIDS prevention, and providing support to 

LGBTQ+ individuals facing discrimination and violence. 

 

LGBTQ+ pride parades, which began in cities like Kolkata, Delhi, and Mumbai, have grown 

in size and visibility over the years, becoming an important platform for the community to 

assert their rights and demand social inclusion. The pride marches also serve as a form of 

protest against the continued social and legal challenges faced by LGBTQ+ individuals in 

India.5 

 

4.2 The Role of the Media and Popular Culture 

The portrayal of LGBTQ+ individuals in Indian media has undergone a significant 

transformation over the past two decades. While earlier representations of LGBTQ+ characters 

were often caricatured or marginalised, more recent films and web series have offered more 

nuanced and positive portrayals of LGBTQ+ individuals and relationships. Films like Aligarh 

(2016), based on the real-life case of a gay professor who faced discrimination, and the web 

series Made in Heaven (2019), which features a same-sex relationship, have helped challenge 

stereotypes and humanise LGBTQ+ experiences. 

 

The influence of popular culture in normalising LGBTQ+ identities and fostering greater 

acceptance cannot be understated. However, mainstream media still has a long way to go in 

terms of inclusivity and sensitivity in its portrayal of LGBTQ+ individuals, particularly 

transgender persons. 

 

                                                      
4https://ijirl.com/wp-content/uploads/2023/03/LGBTQ-RIGHTS-AND-LEGISLATION-IN-INDIA-THE-

STATUS-QUO.pdf. 
5 Rights of LGBTQ in India and the Struggle for Societal Acceptance - International Journal of Law Management 

& Humanities, International Journal of Law Management & Humaniti https://ijlmh.com/paper/rights-of-lgbtq-in-

india-and-the-struggle-for-societal-acceptance/. 
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4.3 Social Media and Digital Activism 

The rise of social media has provided a powerful platform for LGBTQ+ activists to mobilise 

support, raise awareness, and challenge discriminatory practices. Hashtags such as LoveIsLove 

and 377NoMore gained immense traction in the years leading up to the Navtej Singh Johar 

judgement, helping to generate public support for decriminalisation. 

 

Digital activism has also allowed LGBTQ+ individuals to connect with one another, share their 

stories, and build communities that transcend geographical boundaries. Platforms like 

Instagram, Twitter, and YouTube have become spaces for LGBTQ+ creators to express their 

identities, share resources, and advocate for their rights. 

 

5. Contemporary Challenges and Legal Gaps 

5.1 Lack of Marriage Equality 

Despite the decriminalisation of homosexuality, same-sex marriages remain unrecognised in 

India. Marriage equality is a crucial step toward ensuring that LGBTQ+ individuals have the 

same legal rights as their heterosexual counterparts. Without legal recognition, same-sex 

couples are denied a host of rights and protections, including joint ownership of property, 

inheritance, adoption, and access to spousal benefits like health insurance and pensions. 

 

The absence of marriage equality perpetuates social stigma, as it reinforces the notion that 

LGBTQ+ relationships are not deserving of the same respect and recognition as heterosexual 

marriages. Legalising same-sex marriages or civil unions would affirm the dignity of LGBTQ+ 

individuals and promote social inclusion.6 

 

5.2 Challenges in Adoption and Family Law 

In addition to marriage, LGBTQ+ individuals and couples face significant challenges in 

adopting children. The Indian adoption system currently does not recognize the rights of same-

sex couples to adopt children. Adoption laws in India are governed by the Hindu Adoption and 

Maintenance Act (HAMA) and the Juvenile Justice (Care and Protection of Children) Act, both 

of which are silent on the issue of same-sex couples adopting. 

 

                                                      
6https://www.researchgate.net/publication/357687243_The_Status_of_LGBT_People_in_India_A_Socio-

Legal_Examination. 
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Single LGBTQ+ individuals can legally adopt under Indian law, but the absence of recognition 

for same-sex couples creates a legal grey area for co-parenting. This lack of legal clarity can 

have adverse consequences for children raised by LGBTQ+ parents, particularly in cases where 

one parent may not have legal guardianship rights. Reforming adoption laws to explicitly 

recognize the rights of LGBTQ+ couples to adopt is essential to ensure that all families are 

treated equally under the law. 

 

5.3 Anti-Discrimination Laws 

India does not currently have comprehensive anti-discrimination laws that protect LGBTQ+ 

individuals from discrimination in employment, housing, education, and healthcare. While the 

Supreme Court’s ruling in Navtej Singh Johar acknowledged the need for such protections, 

there has been limited progress in enacting specific legislation to address discrimination based 

on sexual orientation and gender identity. 

 

The lack of legal protections leaves LGBTQ+ individuals vulnerable to exclusion, harassment, 

and violence. Many LGBTQ+ persons report facing discrimination in the workplace, 

particularly in sectors like education, healthcare, and law enforcement, where conservative 

attitudes often dominate. Enacting comprehensive anti-discrimination legislation is essential to 

ensure that LGBTQ+ individuals can live with dignity and access equal opportunities in all 

spheres of life. 

 

5.4 Gender Identity and Transgender Rights 

While the Transgender Persons (Protection of Rights) Act, 2019, was a significant step toward 

recognizing the rights of transgender persons, its implementation has been fraught with 

challenges. Transgender persons continue to face barriers in accessing healthcare, education, 

and employment, and many remain vulnerable to violence, both within and outside their 

families. 

 

The Hijra community, which has long been a visible part of Indian society, continues to face 

social ostracism and is often forced to rely on begging or sex work to survive. Despite the legal 

recognition of transgender persons, social stigma and economic marginalisation remain 

significant barriers to full inclusion. 
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5.5 Intersectionality: Caste, Class, and Religion 

Caste is a crucial factor in shaping the experiences of LGBTQ+ individuals in India. LGBTQ+ 

persons from marginalised caste backgrounds, particularly Dalits and Adivasis, often face 

multiple layers of discrimination. Dalit and Adivasi LGBTQ+ individuals report higher levels 

of violence and exclusion, both from mainstream society and within the LGBTQ+ community 

itself. 

 

Similarly, economic inequality exacerbates the challenges faced by LGBTQ+ individuals in 

India. LGBTQ+ persons from lower-income backgrounds often lack access to education, 

healthcare, and legal support, making it difficult for them to assert their rights and challenge 

discrimination. Economic marginalisation also increases vulnerability to exploitation, 

including forced labour and trafficking. 

 

Religion also plays a significant role in shaping societal attitudes towards LGBTQ+ 

individuals. While some religious leaders have begun advocating for greater acceptance, 

conservative religious beliefs often perpetuate homophobia and transphobia. Engaging with 

religious communities and leaders is crucial for fostering more inclusive attitudes and 

dismantling deeply ingrained prejudices. 

 

6. International Influence on LGBTQ+ Rights in India 

6.1 Influence of Global Human Rights Frameworks 

India’s legal framework on LGBTQ+ rights has been shaped, to some extent, by international 

human rights instruments and advocacy. Global documents like the Universal Declaration of 

Human Rights (UDHR), the International Covenant on Civil and Political Rights (ICCPR), and 

the Yogyakarta Principles have emphasised the importance of protecting the rights of LGBTQ+ 

individuals, particularly the rights to privacy, equality, and non-discrimination. 

 

India’s commitment to these international human rights frameworks has been cited in various 

judicial decisions, including the Navtej Singh Johar case, where the court referenced global 

human rights standards to support its ruling. International human rights bodies, including the 

United Nations Human Rights Council, have repeatedly called on India to improve its record 

on LGBTQ+ rights, particularly in areas like marriage equality and anti-discrimination laws. 
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6.2 Comparative Analysis: LGBTQ+ Rights in Other Countries 

The global movement for LGBTQ+ rights has made significant progress in many countries, 

particularly in Western Europe and North America, where same-sex marriage is legal, and anti-

discrimination laws are in place. Countries like the Netherlands, Canada, and the United States 

have been at the forefront of legalizing same-sex marriage and enacting comprehensive 

protections for LGBTQ+ individuals in areas such as employment, housing, and healthcare. 

 

The progress made in these countries has had an indirect influence on the LGBTQ+ rights 

movement in India, as Indian activists and legal scholars have drawn inspiration from 

international legal frameworks and social justice movements. Comparative legal analysis has 

played a crucial role in shaping arguments for the decriminalisation of homosexuality and the 

recognition of transgender rights in India. 

 

6.3 The Role of Diaspora Communities 

The Indian diaspora, particularly in countries like the United States, the United Kingdom, and 

Canada, has played an influential role in advocating for LGBTQ+ rights, both abroad and in 

India. Diaspora LGBTQ+ organisations have been at the forefront of raising awareness, 

organising protests, and supporting legal challenges to Section 377. 

 

For example, the South Asian LGBTQ+ group, Trikone, based in the United States, has been 

active in organising pride events and campaigns that highlight the intersection of South Asian 

and LGBTQ+ identities. These organisations have also supported LGBTQ+ rights movements 

in India through financial contributions, media campaigns, and lobbying efforts.7 

  

7. Recommendations for Future Reforms 

7.1 Legal Reforms 

To ensure full equality for LGBTQ+ individuals in India, several legal reforms are necessary. 

These include: 

1. Marriage Equality: Legalizing same-sex marriage or civil unions to provide LGBTQ+ 

couples with the same rights and protections as heterosexual couples, including 

inheritance, adoption, and spousal benefits. 

                                                      
7 Lawyer Sonia, Mapping the Progression of LGBTQ+ Rights in India- Important Laws and Judicial 

Pronouncements, SCC Times (June 18, 2023), https://www.scconline.com/blog/post/2023/06/18/mapping-the-

progression-of-lgbtq-rights-in-india-important-laws-and-judicial-pronouncements/. 
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2. Comprehensive Anti-Discrimination Laws: Enacting anti-discrimination laws that 

explicitly prohibit discrimination based on sexual orientation and gender identity in 

employment, education, housing, healthcare, and public services. 

3. Adoption Rights: Amending adoption laws to recognize the right of same-sex couples 

to adopt children and ensuring that LGBTQ+ families are treated equally under family 

law. 

4. Gender Identity Protections: Strengthening the rights of transgender persons by 

ensuring that they can access healthcare, education, and employment without facing 

discrimination, and eliminating the requirement for medical certification for gender 

identity recognition. 

 

7.2 Social Reforms and Awareness Campaigns 

Legal reforms alone are not enough to achieve true equality for LGBTQ+ individuals in India. 

Social reform and awareness campaigns are essential for challenging deeply ingrained 

prejudices and fostering greater acceptance. These include: 

1. Educational Campaigns: Incorporating LGBTQ+ issues into school curricula and 

organizing public awareness campaigns to challenge stereotypes and promote 

understanding of diverse gender identities and sexual orientations. 

2. Engagement with Religious Communities: Fostering dialogue with religious leaders 

and communities to promote more inclusive interpretations of religious texts and 

challenge homophobia and transphobia rooted in conservative religious beliefs. 

3. Support for LGBTQ+ Youth: Establishing support systems for LGBTQ+ youth, 

particularly in rural areas, where social isolation and stigma are more pronounced. This 

includes providing access to counselling, mental health services, and safe spaces where 

LGBTQ+ youth can express themselves freely. 

4. Media Representation: Encouraging more inclusive and diverse representation of 

LGBTQ+ individuals in films, television, and other forms of media to help shift public 

perceptions and normalise LGBTQ+ identities. 

 

8. Conclusion 

The fight for LGBTQ+ rights in India has made significant strides, particularly with the 

decriminalisation of homosexuality and the recognition of transgender rights. However, much 

remains to be done to ensure full equality for LGBTQ+ individuals in both legal and social 

spheres. The absence of marriage equality, adoption rights, and comprehensive anti-
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discrimination laws leaves LGBTQ+ persons vulnerable to exclusion and violence. 

 

To create a truly inclusive society, legal reforms must be accompanied by social change. Public 

awareness campaigns, education, and engagement with religious and cultural communities are 

essential for challenging deeply ingrained prejudices and fostering greater acceptance of 

LGBTQ+ identities. Only through a combination of legal and social reforms can India ensure 

that all individuals, regardless of their sexual orientation or gender identity, are able to live 

with dignity, equality, and freedom. 
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